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ORDER

Per Bench

This group of seven appeals under Section 253 of the Income Tax Act
the assessee are directed against the order of the CIT{A)-4, Nagpur

1 d 31.01.2017 for assessment years 2003-04 to 2009-10.

TR The assessee has raised identical grounds of appeal except variation
of figures. Therefore all appeals were clubbed, heard together and are
decided by this common order. For appreciation of facts we are referring

the grounds of appeal for AY. 2003-04. The assessee has raised the

following grounds of appeal: -

“1. The order passed by leamed Commissioner of Income Tax
{Appeals)-4. Nagpur Uss. 153A ruwes, 14313} 15 illeged, invalid
and bad ir Lo

b

The learmed Commissioner of Income Toax (Appeals)-4 erred in
confirming the addition made by the assessing officer end not
accepting regular books of accounts prepared on the basis of
data prepared by the department und rejected the same and
made additon of Rs. 16,06,037/- the same iz wyjustified,
warranted and excessive.
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L

The learmed Commissioner of ncome Tox (Appeals)-4 nught to
have accepted the profit shown as per audited books Of accournts
of the assessee,  therefore  order  possed s tirustified.
urttearranted and excessive.

e

The wssessee 15 manlading reguiar boohs af accounts dnd
same were audtted U/ s 44A10 of the Icome Tav Act and 1ohich
were produced by the assessee duntng the course af assessment
proceedings, refecting the same without any reasons ard
adopiing profit (v, 8% of total receipts ns net profit as per cash
system of accounting, therefore order pussed is unjustified,
urwarranted and excessive.

L

The learmed Commissioner of Income Tax (Appeals)-4 ered in
confirming the addition made by the assessing officer and not
accepting regular books of accounts, therefore order passed is
unjustified, unwarranted and excessive.

6. The learmed Commissioner of Income Tax {Appeals)-4 erred in
comfirming addition made by the assessing officer, adopitig 8%
of total receipts as net profit as per cash system of accounting by
rejecting books of accounts U/ s, 145(2) and deterimined income et

% and made the addition, therefore order passed is unpistified,
unwarranted and excessive.

7. The assessee is under bonafide impression that the department

? will not mitiate any penalty proceedings 263 proceedings ageiinst
the assessee,  bur  jurisdictiona!  commissioner initicted
proceedings U/s. 263 and set aside the ussessment and order
passed U/s. 153 runs. 263 though the same was rquasherd by
the How'ble Income Tax Appellate Tribunal, the department has
preferred appeal before the Hon'ble High Court and the said is
pending before the Hon'ble High Court, therefore order pussed is
urjustifted, unwarranted and excessive.

. The assessee 1s under bonafide impression that the department
withdrawal the proceeding before the Hon'ble High Cowrt sirnce
the same is pending, therefore order passed is unjustified,
unwarranted and excessive.”

3. The perusal of the record reveals that the learned CIT{A) passed the
order on 31% January, 2017 and the appeals were filed on 4ih October,
2017. This appeal is barred by 185 days of pericd of limitation. The

assessee/appellant has filed an application for condonation of the delay.

4. We have perused the application for condonation of delay and heard

the ld representatives of the parties. The Id AR for the assessee argued

A
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that the order passed by the CIT(A)-4, Nagpur dated 31% Jaunary, 2017
was received on 12 February, 2017, It was argued that a survey conducted
on 3™ September, 2007. During the survey the assessee offered additional
income of T70,00,000/ -. Further, a scarch was conducted at the business
premuses of the assessee on 27.05.2008. During the search and seizure
action complete records of the assessee were seized. The assessee sought
permission for inspection of the records and prepared the return of incorme
as per audited books of account as per law. The assessee was [ollowing
mercantile system of accounting. Subsequent to the search action notice
under Section 153A was issued. The assessee furnished return of income
as per mercantile system of accounting. The AO while passing the
assessment order adopted 8% of the total receipt of the assessee and
changed the accounting system of the assessee. The AU adopted cash
system of accounting. To buy peace and to avoid litigation the assessee
agreed for 8% of the sales on estimate basis. The assessee objected for
adoption of cash system of accounting by the AQ as the liability of the
assessee was increased. For AY. 2008-09 by adopting cash system of
counting the income of the assessee was reduced and in rest of the years
ircome was increased. The CIT initiated proceedings under Section
on 28.03.2013. Against the action of the CIT the assessee filed appeal
fore the Tribunal vide ITA NO. 161/Nag/2013. The appeal of the
assessce was allowed and the order under Section 263 for AY. 2008-09
was quashed. The assessee was under the bonafide belief that the revenue
would not challenge the order of Tribunal in High Court. The Revenue
filed appeal before the Nagpur Bench of the Hon'ble Bombay High Court.
The assessee was under the bona fide impression that once the order
under Section 263 has been quashed by the Tribunal in ITA No.
161/Nag/2013 the assessee filed an application before the CIT(A) for
withdrawal of the appeal on 27.12.2016. On the application of the assessce
the learned CIT(A} passed an order dismissing the appeal of the assessee

on 31t January, 2017,

I
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2. It was submitted that the appeal preferred by Revenue against the
erder of the Tribunal was admitted by the Hon'ble High Court on
16.06.2017. On admituing the appeal of the Revenue the assessee realised
that in case the Hon'ble High Court pass order against the assessee the
assessee will suffer heavy monetary loss. The assessee has wrongly
withdrawn his appeal and it was a bona fide and mistaken advice of the
counsel. In support of his submission the learned A.R. for the assessee
relied upon the decisions of the Hon'ble Supreme Court in the case of
Ramnath Sav and Other vs. Gobardhan Sac and Others reported in AIR
2002 (5C) 1201, State of Haryana vs. Chandra Mani in AIR 1996 (SC) 1623
and N. Balakrishnan vs. M. Krishnamurthy in AIR 1998 (8C) 3222.

a. On the other hand, the learned D.R. opposed the condonation of

delay. It was submitted by the learned D.R. that he leave the decision of

—H -Pf:.!rl We have considered the nval submissions of the parties and have
. P

B i R AT f.{-‘:-_'l
Wk, . f_'j;.’g;j{m through the order of the CIT{A]. The learned CIT{A) passed the

Mirmt o
NS following order: -

BB mamn The AQ has completed the assessment by adopting
appellant’s turnover on cash basis. Thereafter the A.Q. has rejected
appellant’s books of accounts w/s. 145(2) of the Incometax Act and
determined the appellant’s income at 8% af the tofal turnover. The A.O
has adopted a rate of 8% on the basis of appellant’s offer where the
appellant himself has agreed for adoption of net income of 8% subject
to the condition that no penalty proceedings are initiated against the
appeliant. Consequent to passing the order by the A.0O. u/s. 153A
r.auws. 143(3) of the Incometax Act, for A.Y.2008-09, proceedings were
initiated by junsdictional Commissioner against the appeliant
u/3.263 of the Incometax Act and the assessment was set aside. The
A.Q. subsequently took up reassessment proceedings and another
order u/s. 153A rw.s. 263 was passed by the A.O. for A Y.2008-09
on 03.03.2014.

3.1. In the meantime, the appellant went before the ITAT against
Jurisdictional Commissioner's order 1/s.263. Hon'ble [TAT, Nagpur
Bench vide order No. ITA 161/Nag/2013, dated 17.7.2015 has
quashed Commissioner's arder dated 28.03.2013 passed u/s5.263 of
the Incometax Act. However, the department for A.Y.2008-09 has
challenged the order of ITAT before jurisdictional High Court. Further,
the appellant has filed an application dated 27.12.2016 expressing
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e his desire to accept the assessment order pussed by the A.O. and fo
withdraw pending appeals in the group twhere orders were passed by

the A.Q. u/s 153A ruw.s 143(3) of the Mcometax Act, 1961. The
appellant made the followtng request:

“The assessee has filed aforesaid uppeals on 28.01.2014
against the order of Assistant; Comrussioner of Incometax,
Central Circle-2(1). Nagpur dated 30.12.2010 for the AY.2003-
2004 to 2009-2010. The assessee wants to withdraw all the
aforesaid appeals. Hence this withdrawal apphication.”

5.2. Considering tha!t the appellant has filed application for
withdrawal of appeal, the grounds of appeal filed by the appeliant
are hereby Dismissed.”

From the order of the CIT(A) we noted that the appeals of the assessee were
dismissed as the assessee [iled an application for withdrawal of appeals. We
have further noted that the application for withdrawal of appeals was based
on the belief that the Tribunal has quashed the Commissioner’s order under
Section 263 dated 28.03.2013 for A.Y. 2008-09. The assessee has realised
its mistake after admission of the appeal against the order of the Tribunal.
Considering the fact the assessee has withdrawn the appeal on a mistaken
belief and realised that the assessee will suffer heavy monetary loss, we find

force in the submission of the learned A.R. and condene the delay in filing

A : o .
M e7adjudication of the issue involve in the appeal at the stage of first appellate

stage. Instead of going in the merit of the case we are of the opinion that the
matter/ appeal of the assessee be decided on merit instead of technicalities.
Considering the explanation offered by the assessee the delay in fling the
present appeal is condoned. In the result, the delay of 185 days in filing the

present appeals is condoned,

8. We have heard the id representatives of the parties and perused the
order of Id CIT{A). The perusal of the order of the CIT{Ajreveals that the
learned CIT{A} has not decided the appeal on merits. The appeal of the
assessee was dismissed as withdrawn, Considering the factual matnx of

the case as discussed in the proceedings paras, we deem it appropriate to
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!

restore the appeal to the file of the CIT[A) to decide the same on merits.
Needless to say that Lhe learned CIT{A) shall grant suflicient and adequate
OppuTiUnIly to the assessee before deciding the appeal on merits. We may
further order that while hearing ihe appeal the application for withdrawal
of appeal made by the assessee will not come in the way of bypassing the

order on merits.

9. In the result, the appeal of the assessee i3 allowed for statistical

puUrposes.

ITA No. 366 to 371/Nag/ 2017
10, In ali the appeals the assessee has raised identical grounds of
appeal. All appeals are accompanied by application for condonation of
delay on similar facts as taken it ITA No. 365/Nag/2017. As we have
already condoned the delay in that appeal, the delay in filing the other
appeals is also condoned.

s

x’ﬁ:\f ’%‘\\ 11 Considering the {act that we have already restored the appeal in ITA

r{ o ‘ﬂ’ﬂ) 365/ Nag /2017 to the file of the CIT(A), all the other appeals in the

s

-.a-tr-’u'l o

. ‘gﬁaup are restored to the file of the CIT[A) for deciding the issue on merits.

'1.'..";."._
Lot
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12, In the result, ITA No. 365 to 371/Nag/2017 are allowed for

statistical purposes.

Order pronounced in the open court on 220 November, 2017.

Bd/- _ Sd/-
{P.K. Bansal) : (Pawan Singh)
Vice President Judicial Member

Nagpur, Dated: 220 November, 2017
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